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The Migration Institute of Australia (MIA) is the professional association of Registered Migration
Agents in Australia. It represents close to 2000 registered migration agents who provide
professional services to families, businesses and industries throughout Australia.

The MIA acknowledges the continuing need for the entry of skilled temporary workers to
supplement Australia’s skills base. Whether the temporary worker program involves a handful of
people or tens of thousands, the key principles must be the same.

The need will vary over time. Training and educating Australians should always be the first
source of skilled workers, but it is likely there will always be the need to supplement the
nation’s skills set to a greater or lesser extent.

The MIA supports an effective temporary worker program that grants visas quickly with due
regard to the proper interests of responsible business, the rights and needs of the worker and
the general interest of the Australian community.

A good 457 policy for Australian must protect employment and training opportunities for
Australian residents, while allowing clearly defined opportunities for Australian business to
quickly and effectively meet short and medium term needs with imported skilled labour. To do
otherwise puts in jeopardy the much needed strong economic growth Australia has been
enjoying over recent times.

It is also essential that Australia ensures fair and reasonable treatment of temporary resident
workers consistent with our national ideals. Employers must take responsibility for ensuring that
acceptable working conditions for those workers are at or above Australian minimum standards.

Minimum Salary Level

Is the MSL the most effective mechanism to ensure that employers make every
attempt to fill skill shortages with Australian workers rather than recruiting overseas?

The MIA believes the Minimum Salary Level is an effective instrument in providing assurance
that workers are skilled (because employers will generally not pay skilled wages to workers who
do not have the skills they need) and helps ensure that overseas temporary workers on 457
visas are adequately remunerated and protected without undercutting opportunities for
Australian workers or contributing to the inflation of wages and salaries.

MIGRATION INSTITUTE OF AUSTRALIA

T 0292793140 | F 0292793172 | E info@mia.org.au | W www.mia.org.au
Post: PO Box Q102, QVB Post Office NSW 1230 | Street: Level 3, 83 York Street, Sydney
ABN 83 003 409 390



The MSL is an effective method because it makes cost a significant factor in the recruitment
equation. If the cost of recruiting offshore is higher than the cost of recruiting or training in
Australia then Australian recruitment is encouraged

Is the MSL the most appropriate mechanism to ensure that Subclass 457 visa holders
receive a salary sufficient to maintain themselves while working in Australia?

A minimum income is a good mechanism for ensuring workers have a salary sufficient to
support themselves decently. Other mechanisms may complicate the decision-making process
for government, business and the visa holder.

If the MSL should be retained:

o Is the method of calculation of the MSL satisfactory? If not, what improvements
could be made?

The MSL was designed as a simple, easily understood measure that was clear to Australian
employers, overseas visa holders and the Australian community. However, in recent times,
layers of complexity have been added that cause confusion and misunderstanding.

Calculation of Minimum Salary Level
Of particular concern is the formula for calculating the MSL.

In the first place, the variables in the formula are overly precise. The MSL is based on a year of
52.1775 weeks (or 1982.745 hours).

The current formula, especially in relation to calculating additional hours and overtime, is
difficult to understand and generates mistakes for employers and for DIAC staff, and is, indeed,
almost a trap for non-compliance. In addition, the calculation of salaries using this extreme
precision is not the way businesses operate.

The current Legislative Instrument provides formulae for calculating minimum salary levels
based on hours worked “on average” “in a period”. The lack of a precise definition of “a period”,
or any advice on what given period may be selected for this calculation leads to further
confusion and possibly inadvertent non-compliance.

Instead, a gazetted annual salary (eg, $43,440) supplemented by a gazetted hourly rate (eg
$22.00 based on the $43,440 annual salary) is suggested. The employer would be required to
pay the higher of EITHER the hourly rate OR the appropriate industry award rate. The MIA
believes that such an approach is simple, clear and much less prone to mistakes.

The current Legislative Instrument [IMMI 08/066] for the MSL for 457 visas also creates
confusion by tying salary paid to date of visa grant and date of nomination [see ATTACHMENT A
for a tabular form of the current requirements which highlights how many MSL figures are
currently operative]. In reality, most employers offer salaries at the time nominations are
lodged, and requiring them to adjust salaries subsequent to the employer and the visa applicant
agreeing to different terms than those previously agreed, causes problems to employers for
little benefit, It also confuses those granted visas.



Accordingly, the MIA recommends that MSL be tied to nomination.

e Is the MSL set at an appropriate level?

Appropriateness relies on too many calculations for a simple answer. The MSL should reflect
Australian standards, protect the worker and not be an unwarranted disincentive to responsible
employers.

o Should the MSL have more (or fewer) levels to account for industry, regional
and occupational variation?

More levels may be appropriate provided the system does not become over complex. e.g.
raising the MSL to discourage imported labour in some industry sectors, regions or occupations
and lowering it to encourage imported labour in others or at other times may be a legitimate
approach. Consultation with stakeholders on an ongoing basis would be essential to this.

Should the MSL vary between regional and metropolitan areas? If so, by what
amount?

Variation is an effective option in supporting regional economies and objectives. Again the
variation should be set with an appropriate consideration of all the objectives.

The MSL for regional areas is currently 10% lower than the MSL for non-regional Australia. This
reflects the generally lower wages in regional areas. However, while the 10% reduction appears
to be appropriate for occupations in ASCO Groups 1 to 4, it may be less appropriate for
occupations in ASCO Groups 5 to 7. The current regional MSL for these lower skilled occupations
could place undue pressure on wages or leave Australian workers disadvantaged. On the other
hand, setting an MSL too low for these occupations could see a signigicant drift of overseas
workers to the cities. Given that Regional Certifying Bodies already have a pivotal role, the MIA
believes that the RCBs should have some (but not unlimited) scope to approve a lower MSL for
occupations in ASCO Groups 5 to 7 for regional areas if employers satisfied them that there is
no prospect of exploitation or of overseas workers falling below the poverty line.

o How should non-salary benefits be treated in calculation of the MSL?

The Australian standard of the occupation should be applied where it can be established. There
should be a cash minimum. Packaging really only has an impact where the salary is close to the
MSL.

The MIA believes that there are problems with the current rules for non-salary benefits. The
allowance of 100% FBT exempt items is appropriate, but it is not easy for employers to know
what is exempt without taxation advice (which can mean further cost).

Additionally, the way salary packaging above the MSL can be achieved is not well-described,
and is further complicated if the number of hours to be worked is above the standard 38 hour
week.



o Should the MSL be indexed? If so, how often should this be done and which
workers should it apply to?

To avoid falling behind wage movements indexing should be regular - annually on a fixed date
across the board has the appeal of simplicity. However, education of employers is paramount if
this is to be applied to existing visa holders else it becomes a non-compliance trap.

o Are there difficulties in complying with the MSL (for example, confusion over
the applicability of the MSL vis-a-vis the requirements of applicable industrial
instruments)?

There are difficulties in complying with the MSL as it stands. Assuming that compliance with the
MSL does not remove the need to comply with other industrial law and practice these are
separate issues with separate solutions. An identified breach of the MSL brings its own remedies
under the law and so do other workplace breaches under other laws. Once in Australia workers
should be treated like other Australian workers so far as practical.

 Are there difficulties reporting on MSL compliance? If so, please give examples.

As mentioned ahove the definitions and operation of the MSL calculator require careful
consideration. A recent example had an employer notified of significant breaches in MSL when
calculated on fortnightly payments but on challenge a much smaller breach was identified when
calculated over a longer period.

If the MSL is not the most effective mechanism to protect the jobs of Australian
workers and ensure that overseas workers receive an income sufficient to maintain
themselves (given the lack of access to the welfare system):

+ What other premium could be imposed to ensure overseas workers are not
used in preference to Australian workers?

A training levy, Medicare levy or an education levy would be a considerable disincentive to
employers required to pay it. However, serious commercial disincentives already exist, including
the costs of overseas recruitment, relocation costs of the employee, medical cost undertakings,
repatriation undertakings. The target of the requirements should be to prevent these being
passed on to employees.

Another disincentive to employers and employees is Government policy in respect to issues
such as maternity/paternity leave and LWOP. While the general principle enunciated in policy is
that 457 visa holders are entitled to same entitlements as local employees, currently there are
policy constraints in relation to leave.

» How could there be an assurance that overseas workers will be engaged on a
wage that is sufficient for them to maintain a reasonable standard of living?

Without a minimum salary there can be no such assurance without government guarantee of
income



Should the spouse or families of Subclass 457 visa holders who are granted
visas as a consequence of the granting of the primary visa be allowed to work in
Australia? If so, should there be any limitations on the terms of that employment

The matter of secondary visa holders is a conundrum. For long stay visa holders, it is in
everybody’s interest that the spouse and children come to Australia. The situation is not so
clear cut for short stay (three to six months) visits.

A balance needs to be found between not displacing local workers, and using the skills of
secondary visa holders, particularly as the spouses of main applicants are themselves often
skilled. Allowing the secondary visa holder to work benefits the Australian economy and can
allow the family greater participation in Australian society.This is especially important as many
457 visa holders will apply for Permanent Residence. In addition 457 visa holder may also have
additional costs, such as school costs, for which two incomes maybe essential.

The MIA acknowledges that unscupulous employers could recruit a skilled worker from offshore
on the basis of both their skills and the access to unskiiled workers that would come with them.
However, the MIA believes that instances of this type are likely to be very rare and that
Australian industrial awards should operate to prevent such exploitation in the same way as
they could prevent the exploitation of Australians. The fact that the only adult, non student
family members permitted to accompany a skilled worker under current family unit rules are
partners and aged or disabled relatives further reduces the scope for abuse.

If families are not permitted to work that will be a significant disincentive to recruitment.
Partners wishing to pursue their own careers (or simply to have their own independent income)
will resist the visa. This is likely to discourage many skilled workers and further distort the
makeup of the overseas worker program towards single individuals without family- a social
distortion that may not be desirable. To prevent a student “child” from working sets them apart
from their peers in the community. That is not a desirable outcome for a society which sees
itself as inclusive.

Labour Agreements

The MIA believes that there is a widespread view that negotiation of Labour Agreements is too
hard, and takes too long. MIA members speak only of difficulty when describing their
experience with Labour Agreements, especially over the last two years where lengthy delays
and ucertainty have been a feature. DIAC needs to promote their proper use, making it clear
that Labour Agreements are part of a flexible overseas skilled worker policy. DIAC also needs to
streamline the process of negotiation and advertise to employers exactly what type of cases
they cover and exactly what the requirements are. Both DIAC and DEEWR need to meet quick
standards of service.

In what circumstances can the use of Labour Agreements contribute to the integrity
of the Subclass 457 visa process?

Labour agreements with tailored criteria can cater for unusual circumstance in an industry, an
occupation or a region. In doing so, the mainstream 457 program need not be distorted to
cater for those unusual circumstances.



If the use of Labour Agreements does contribute to the integrity of the system are
they necessary or desirable for Subclass 457 visa holders at all skill or salary levels?

There is room for a mainstream program with general criteria and a labour agreement program
to cater for special circumstances.

Would it assist in the integrity of the Subclass 457 visa system if state and territory
governments were parties to every Labour Agreement in their respective states and
territories?

Many labour agreements would be occupation or industry specific and may have a nationwide
impact. Seeking the comments of each region rather than making them parties to all
agreements would perhaps be a better option. There is concern that if the region authority must
sign off on an n agreement that does not impact their region the authority may not give the
process priority, resulting in delay. A proper balance needs to be found between wider
consultation and additional delay so that timely and effective access to skiiled workers is not
jeopardised in a quest for “integrity at all costs”.

Do the training requirements currently included in Labour Agreements fulfil the
purpose of their inclusion; shouid these requirements be made more flexible or should
they be further enhanced?

Training requirements should be specific to the circumstance.

What type and level of consultation should be required as part of Labour Agreement
negotiations?

The decision must lie with central government or delegate - comments/consultations with
regional authorities, labour organisations, regional business associations and community groups
should all be considered. Again, a balance needs to be found so that additional consultation
does not slow the process down to such an extent that employer needs are not met.

Labour Agreements are currently negotiated on a commercial-in-confidence basis:

 Does this affect the integrity of the process or impact on the integrity of the
Subclass 457 visa process?

The level of confidence should be in the hands of the proponent. If consultation is too restricted
that must affect the integrity of the system. If the confidence requirement of the proponent is
too rigorous the process is unlikely to succeed.

» Does this impede the ability of Subclass 457 visa holders employed under the
agreement to access information about rights and obligations?

The employment agreement should not be confidential after implementation. The worker must
be aware of it and have the right to seek assistance/advice at their own discretion.



Conclusion

The MIA believes that a Minimum Salary Level is a useful way of setting minimum standards to
ensure that overseas workers are not exploited by unscrupulous employers, It also believes that
while no one method of calculating an MSL is intrinsically better than another, the prescribed
method of calculation should be simple, sensible, transparent and fair.

An overly and unnecessarily complicated MSL system, which can easily lead to inadvertant non-
compliance, will be unattractive to Australian employers and counter-productive as a method of
addressing Australia’s skills shortages. The current arrangements do not fit comfortably with
statements by the Minister regarding the need to develop a user-friendly scheme to overcome
skills shortages. They also do not sit comfortably with the “people our business” theme of the
Department. At the same time the MIA also believes that labour agreements have a role in a
comprehensive 457 visa policy.
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