MIA SUBMISSION ON 457 DISCUSSION PAPER
The Migration Institute of Australia (MIA) is the professional association of Registered Migration Agents in Australia. It represents over 1900 registered migration agents who provide professional services to families, businesses and industries throughout Australia.

The MIA supports the broad focus of the proposed reforms to the Subclass 457 and related temporary visa programs:
• Redefining sponsorship obligations for Subclass 457 and establishing a

   sponsorship obligations framework for a range of other subclasses;
• Expanding powers to monitor and investigate possible non-compliance

   with those obligations;
• Enhancing measures to address identified breaches of obligations; and
• Improving information sharing between government agencies at all levels.

The MIA agrees with the intention of making the Subclass 457 and other visa programs more responsive to labour market needs, to protect employment and training opportunities of Australians and to protect the rights of overseas workers.
While the MIA supports well-considered moves to protect the rights of overseas workers, it is concerned that sponsorship obligations frameworks should recognise the various needs of sponsors and visa holders and that an overly-restrictive, one-size-fits-all approach would be doomed to failure. 
The MIA believes that equality of treatment should be the aim of any scheme for sponsored overseas workers. The overseas worker should not be treated as an underclass by receiving lower pay or less favourable conditions than Australian workers. Bye the same token, they should not receive better pay or enjoy better conditions than Australian workers (eg, by imposition of a requirement that employers pay for the education of the children of overseas workers, an option canvassed in the Discussion Paper.)
The MIA believes that serious consideration should be given to the protection of the rights of overseas workers being achieved through Australian industrial laws, rather than through immigration legislation.
Moves to enhance monitoring of sponsorship obligations need to be done in conjunction with a concerted education program so that sponsors know exactly what their obligations are, and in this context we are concerned that the introduction of additional sponsorship obligations retrospectively could be unfair and unjustified.

The MIA believes that complying with obligations and monitoring requirements should not be unnecessarily onerous on employers/sponsors and should recognise contemporary business practices and the business environment in which employers operate.
Sponsorship obligations
A consistent framework

A consistent sponsorship obligations framework is a worthy goal only if it is appropriate for the various visa classes it covers. An orderly and tidy uniform framework should not exist for its own sake.

The MIA shares the Minister’s belief that “it is essential that we have in place a flexible migration system that is responsive to global migration trends and the needs of Australian industry” 
, and that “A uniform migration program won’t work – the skills needs of north west WA are very different to the skills needs of regional Tasmania.  Through improved consultation, the Government hopes that our state and regional sponsored migration programs can be better tailored to meet the skills needs of regional economies.”

Sponsorship obligations, desirable as they are to protect visa holders, should be appropriate to the needs of Australian sporting, cultural, educational and religious organisations.
The establishment of a completely uniform sponsorship obligation framework for 457 and 400 series visas would have the effect of making those 400 series visas indistinguishable from the 457 visa in all but name. The probable effect of having uniform sponsorship obligations for 400 series visas would be that some visas would disappear, along with the benefit that Australia and Australian sporting, cultural, educational and religious organisations receive from those who come here on these visas.

Many of those who might wish to sponsor applicants for the 400 series visas would be put off by the prospect of having sponsorship obligations which would be as stringent as those for the 457 visas, which they could not afford, and for which there seems little justification apart from a desire for uniformity. 
It has not been shown that the needs for which the various 400 series visas were established disappeared or that the 400 series visas and their holders have been so abused that the current system should be abolished. 
It is unclear from the Discussion Paper how uniform sponsorship obligations would “enhance the temporary migration program integrity as a whole by removing any incentive to apply for a less appropriate visa in order to enter into or avoid a particular kind of sponsorship arrangement” without obliterating the other 400 series visas.

If sponsorship obligations are to be tightened to protect workers and sponsored visitors, it would seem more appropriate to introduce obligations appropriate to the type of visa rather than to have uniformity. The details of the ways in which the obligations would be uniform are not clear in the Discussion Paper.
The Paper’s discussion of sponsorship obligations and its suggestions for a consistent framework lacks clarity and detailed reasoning for the changes. For example, it speaks of the vulnerability of temporary visa holders of 400 series visas other than the Subclass 457 visa, without any discussion or evidence of that vulnerability being a significant problem. It is difficult to give an adequate assessment of, or response to, suggestions without a clear picture of the rational bases for these suggestions. This is especially the case as it does not appear that the intention is to change the 417 visa where anecdotally there are a significant number of problems with employers taking advantage of workers.
Retrospectivity

It is proposed that current subclass 457 sponsorship obligations be repealed and replaced with a new framework. For other 400 visa subclasses the new framework would apply to sponsors approved after the date of the effect of the new legislation. 
For large employers this could be a huge extra financial burden, and for small employers it might push the value equation of having brought a skilled worker to Australia into the negative.

Unless there are good and powerful (and as yet unexplained) reasons for this retrospective application to existing 457 sponsors, it would seem to be unfair, unreasonable, impracticable and not in good faith.
Common and separate sponsorship obligations

The Discussion Paper’s concept of uniform sponsorship obligations is somewhat diluted by the suggestion that certain general obligations be common to both 457 and other 400 series visas, and that others should be subclass specific.
The common obligations are sensible and uncontroversial.

The specific 457 obligations are divided into salary-related and non salary-related costs.

457 salary-related obligations

DP 1.2.1To not use overseas workers as a means of strike-breaking) This appears to be non salary related.

DP 1.2.2 To pay income protection insurance) The Discussion Paper does not present a strong case for this and given that few, if any, employers provide this for their Australian workers, the imposition of such an obligation could likely drive a wedge between overseas workers and Australian workers. Furthermore, without adequate safeguards, this may be open to exploitation by employees. Many employers would see such an obligation as an unnecessary additional impost that would be out of step with contemporary Australian business practice.

DP 1.2.3 To pay the primary visa holder at least a particular amount. There is no question that this must happen. However, because 457 visa holders are employed in considerably different regions (eg.welders in Western Australian mines compared with welders in regional NSW) the question is how that amount is to be determined. The possible future indexation of 457 salaries could lead to vast discrepancies. How, and how often, is a market rate for salaries to be determined, and how is fairness determined?
457 non salary-related costs

DP 1.3.1 To pay travel costs to Australia and DP 1.3.2 To pay travel costs from Australia. Under the current situation, the sponsoring employer is obliged to pay the costs of travel from Australia at the end of the sponsorship period. To extend this to an obligation to pay for the trip to Australia as well, would, especially for smaller employers, be a very large additional financial burden; especially if the sponsored employee is accompanied by a spouse and children. (It could also provide an employee with a free holiday home if they were between sponsors.) This additional cost could well force the employer to refuse to sponsor family members of the sponsored worker. This is undesirable for personal, social and financial reasons.
DP 1.3.3 To pay the costs associated with recruitment.  This cost, according to the Discussion Paper, has been limited. No further details have been provided. This could be a very large cost; it could encourage overseas scams and overlooks the fact that the visa applicant may have initiated the recruitment process himself. 
DP 1.3.5 To pay the cost associated with licensing and registration or similar It is claimed in the Discussion Paper that this would prevent visa holders from being liable for unexpected costs. An easier solution would be to have all costs disclosed upfront and in contracts, and perhaps for these costs to be subject to pre-contract negotiation.
DP 1.3.6 To pay certain medical costs OR to pay for health insurance To prevent this cost from being extraordinarily high, there should be strict limits of the extent to which sponsors would be liable for health expenses. Currently some Australian employers pay health insurance for their workers (local or sponsored overseas), while other Australian sponsors include the requirement to have adequate private health insurance in their contracts with sponsored overseas workers. 
While the MIA agrees that (in all but the most exceptional circumstances) the health costs of overseas workers in Australia should not be borne by the Australian taxpayer, it believes that any obligations on Australian employers to bear these health costs should not put the overseas worker in a privileged position compared with their Australian counterparts. In any case these obligations should be fair and reasonable. 
DP 1.3.7 To pay education costs for certain minors.  This would be a significant burden on small businesses. The Discussion Paper suggests that this would ensure that minors are not prevented from attending school. It is not clear that this has been a problem in the past. The concept of “a limit placed on the amount the sponsor is liable for” is undefined. A better solution may be to negotiate fee waivers or reductions with State and Territory governments. After all, the State/Territory in which the worker resides does get significant benefit from that residence. 
These suggested additional costs would seem to be an over-reaction to a few unscrupulous sponsors and would be too onerous for small business operators, who would avoid the 457 scheme and thus be unable to alleviate their own skill shortage problems. The vital role the that 457 visa scheme currently plays in assisting many smaller and regional businesses in remaining viable would disappear, to the detriment of many individuals, businesses and communities.
An obligation such as this might also be a further incentive for Australian sponsors to refuse to sponsor family members of sponsored workers.

Other 400 series (remunerated)

The Discussion Paper has similar additional costs to those for 457 visas. If adopted in total, these could be too onerous for many potential sponsors.

Other 400 series (unremunerated) 

The Discussion Papers suggestion for access to adequate means of support and accommodation standards are worthy in principal, but greater clarity is needed. As with health costs, very clear guidelines and limits need to be set to prevent sponsors from being overly burdened.

The MIA believes that the needs of each of the 400 series visas should be examined carefully before the government imposes uniform sponsorship obligations.  Even within each of the 400 series visas there can be enormous differences. The 421 Sport visa, for example, caters for the likes of Tiger Woods at the elite level to attend the Australian Open Golf Championship for a short period of time, and for a suburban cricket club to sponsor a promising Sri Lankan junior cricketer, where the experience of coming to Australia and being supported by an Australiana family is the aim. Similar dichotomies can be found in many of the other 400 series visas; further arguing that uniform obligations may, therefore, not be suited to all visas.
417 (Working Holiday) and 456 (Business – Short Stay)

These are notable omissions in the Discussion Paper which further dilute the concept of uniform sponsorship obligations for 400 series visas. This, too, gives the impression that the concept of uniform sponsorship obligations arises from a desire for orderliness rather than from a careful, rational examination of the purpose and needs of each of the 400 series visas.
The Subclass 417 visa is very open to visa holders being exploited. The combination of predatory employers and young inexperienced overseas workers who are unaware of their legal rights in Australia and who do not have a support network of family and friends, is open to abuse. To impose sponsorship obligations similar to those of the Subclass 457, however, could destroy the 417 program as employers may believe the sponsorship obligations outweigh any benefit they may receive from participation in the program.
Young Australian workers who fall prey to predatory and exploitative employers can, of course, experience similar abuse. The MIA believes that there should be equality of treatment for Australian and overseas workers. 

The Subclass 456 visa shares many of the same issues as the Subclass 457 visa, but it is for a shorter period, and generally speaking the overseas worker is more highly skilled. Nevertheless, there can be significant issues. For example, if an overseas worker in Australia is paid at lower overseas rates, the worker can be at substantial risk of exploitation.

The MIA urges DIAC to clarify exactly what work can be undertaken on a Subclass 456 visa, and to better define the boundaries between the 456 and the 457 visas.

Expanded powers to monitor and investigate possible non-compliance
While the MIA has no objection to a fair and credible monitoring regime and believes there is a place for strong investigative powers, it also believes that it is imperative that DIAC does all it can to ensure that all stakeholders (employers, employees and registered migration agents) in sponsored visa schemes are kept fully informed and up-to-date with current DIAC requirements.  
Monitoring should be seen as much for its fairness and reasonableness, as it is for its strength. It should not be unnecessarily onerous on sponsors and it should recognise contemporary business practices and the business environment in which sponsors operate.
The MIA notes that there are signs of improved information sharing between all stakeholders, and encourages the further development of this.

The prevention of exploitation and protection of workers’ rights – immigration or industrial laws?
The MIA believes that the immigration and visa system is not necessarily the best way of dealing with, or preventing, the exploitation of overseas workers in Australia. Instead, 

greater consideration should be given to the role Australia’s industrial laws can play in protecting the rights, and preventing the exploitation, of overseas workers.
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