MIA Submission on Issues Paper No 3: Integrity / Exploitation 

The Migration Institute of Australia (MIA) is the professional association of Registered Migration Agents in Australia. It represents close to 2000 registered migration agents who provide professional services to families, businesses and industries throughout Australia.

Many MIA members are heavily involved in the Subclass 457 visa process and have a clear awareness of the potential, problems and shortcomings of the Subclass 457 visa program.

Integrity and Exploitation - Some issues for consideration

General observation
1. The Subclass 457 visa program is largely successful as a means of addressing some of Australia’s skills shortages and has benefits for both sponsoring businesses and sponsored employees. These successes seem to be largely overlooked in response to a relatively few highly publicised problems and incidents of exploitation, or to “suggestions” that there are problems.

While the MIA supports all sensible attempts to maintain and enhance the integrity of the Subclass 457 visa program, it suggests that it is impossible to completely prevent deliberate attempts to subvert the program by unscrupulous participants. The Migration Legislation Amendment (Worker Protection) Bill 2008 addresses many issues associated with this.
2. The role played by registered migration agents in the Subclass 457 visa process is overwhelmingly positive and shows high levels of integrity and professionalism. The MIA is concerned that the activities of unregulated “middlemen”, especially those overseas, gets confused with the role of Registered Migration Agents.
Issues for comment

Is the current Subclass 457 visa suitable for all occupational classifications?

Given that regional concessions for Subclass 457 visas include ASCO Groups 5-7, consideration should be given to allowing the non-regional subclass 457 visas to also include ASCO Groups 5-7 where there is an overwhelming case. Labour shortages in the lower ASCO Groups 8-9 are probably more appropriately dealt with by other temporary worker visas. 
Should labour market testing be used in the Subclass 457 program? Is it necessary at all levels of the program? How could it be assessed? Or are there alternative ways of ensuring employers recruit local workers first, e.g. a price signal?

Labour market testing is time-consuming, costly, and open to abuse. Since there are already mechanisms by federal and state authorities for determining skills shortages to generate occupation in demand and skills shortages lists, consideration should be given to the use of these mechanism to establish more refined lists based on regional and metropolitan areas.

Whatever mechanisms are devised should be simple.
Should work skills be assessed for visa applicants under the program? If so, by whom and at what stage? Should any such assessments be applied to all skill levels?

Generally there is no need for work skills to be assessed, as in most cases it should be up to employers to determine if their 457 nominees have the requisite skills. Nevertheless there needs to be an option for checks and verification in cases where there concerns.
How would regional differences be addressed in any attempt to set market based rates?

The Regional Certifying body model can be very effective, but controls and monitoring of this are necessary. It is worth noting that there are not only regional differences, but also urban differences.
What training obligations, if any, should be required of employers under the 457 Program?

There needs to be simple, clear and easily understood training obligations across industry and business sectors. As current training obligations are in many cases inappropriate, perhaps a menu of alternatives, including a training levy for example (as suggested in Issues Paper 3) which allows for differences in the various business and industry sectors would be more appropriate.

Should accredited employers be given freer access to the Subclass 457 program? If so, what benefits should accompany accreditation of employers under the program?

What should be the basis for accreditation of employers? For example:

• size

• financial viability

• history of compliance with immigration laws and regulations

• compliance with industrial, OH&S and taxation laws

• commitment to training.

Freer access to the Subclass 457 program is a sensible option for certain accredited employers who meet requirements of financial viability and a history of compliance with immigration, industrial, OJ+H&S and taxation laws and regulations. Size of the sponsoring business should not be a factor of significance.
It is important that the rules for this are kept simple. Current multiple nomination provisions and more streamlined and consistent procession has assisted the process for many sponsors.
Would greater transparency improve the integrity of the program? If so, what form should it take, for example:

• publishing the names of employers on the internet where those employers have

sponsored 5 or more workers on Subclass 457 visas

• publishing regional data on the number of Subclass 457 visas granted

• notifying State and Territory governments of Subclass 457 visa grants

• passing on information on Subclass 457 visa grants to relevant external agencies,

e.g. Workplace Ombudsman, Australian Taxation Office and OH&S agencies.

While transparency is generally desirable and passing on information to relevant government authorities would be a step to ensuring compliance with obligations, the MIA would be extremely concerned about the public disclosure of information which could breach the privacy rights of employers and employees, which would arise from publishing the names of employers on the internet where those employers have sponsored 5 or more workers on Subclass 457 visas. This could deter some employers from accessing the subclass 457 visa program and detract from economic growth. By the same token, the MIA is not against the concept of publicly “shaming” exploitative employers but suggests that action of this type needs to be proportionate and consistent with other legislation (eg, privacy laws).
Should the Workplace Ombudsman and OH&S agencies be given the details of Subclass 457 visa holders when they arrive in Australia to assist these agencies to monitor compliance with workplace regulations?

Yes. Consideration should also be given to supplying the Workplace Ombudsman with details of the sponsors and the number of nominations.
Should this information also be given to State and Territory governments to assist with

planning infrastructure, such as providing local schools with teachers with ‘teaching English as a second language’ skills?


Yes

Access to Information and Services

How important is access to information about visa holders’ rights and obligations pre-arrival in Australia?

This is extremely important. The MIA suggests that one method to do this would be posters for workplaces with more than three employees.
• What can be done to improve potential applicant’s understanding of their rights and

   obligations?

1. Improved letters which set out rights and responsibilities clearly to visa applicant and holders

2. Posters in workplaces

3. The encouragement by DIAC to promote the use of registered migration advisers would go a long way to improving the understanding of rights and obligations for both employers and employees, and would have the added benefit of a greater number of decision-ready applications which would assist DIAC’s processing of applications.
4. A leaflet with details about the MIA/ACTU scheme to assist Subclass 457 visa holders who have concerns about exploitation.

5. DIAC application forms and DIAC Form 956 (Appointment of a migration agent) should explicitly explain the benefit of using a registered migration agent and warn against using unregistered people to assist them. Currently DIAC Form 956 refers to “migration agents” outside Australia not needing to registered. By referring to unregistered people as “migration agents”, DIAC is sending all the wrong messages. 
• Would increasing awareness about key elements of the program assist in reducing

   vulnerability?


Yes.

Should Subclass 457 visa holders be given more time to locate another sponsor, beyond 28 days, if they decide to change sponsors in Australia?

28 days may generally be a reasonable period, although 3 months may be a more realistic period. There should be a provision for an extension of time when necessary, especially for those who have been treated poorly by employers.
English language ability
Does a visa holder’s country of origin contribute to their vulnerability?


See the MIA submission on Issues paper 2
Does a visa holder’s level of English language contribute to their vulnerability?


See the MIA submission on Issues paper 2
Mobility

Do some Subclass 457 visa holders come to Australia with aspirations of permanent residency, when this might never in fact be a realistic possibility?

The role of unregistered overseas middlemen in this area is to be deplored. Registered Migration Agents ensure that their clients are not given unrealistic aspirations.
Should Subclass 457 visa holders be denied access to permanent residence at certain levels of ASCO classification?

Australia should not deny itself the opportunity to secure needed skills, regardless of the ASCO class.
Should Subclass 457 visa holders have greater access to permanent residency in Australia not requiring sponsor support?

457 visa holders, who have proven themselves, should be given a streamlined process to secure permanent residence.
Given there are relocation costs to Australia for Subclass 457 visa holders and any

dependents, and ongoing costs to remain here, how should these costs be distributed between the sponsor and the visa holder?

Most employers expect to pay these costs and this is the major incentive for them to hire locally. There will be occasions where a permanent residence outcome is desired by an intending 457 applicant, and there should be some recognition of the willingness of such people to pay their own airfares, for example. The MIA believers that such cases are a minority and it would be wary of any company that treated the majority of workers in this way.
What measures can be taken to ensure that the additional premium attached to Subclass 457 visa holders moves to a new employer with them, thus increasing the mobility of the visa holder and reducing the cost to the initial sponsor?

This is a difficult area, and to some extent it is a “buyer beware” situation, but where the 457 employee is “poached” in the first 12 months the new sponsor should share the costs.
Role of ‘agents’

The MIA is concerned about the activities of unscrupulous “middlemen” who charge exorbitant fees and provide deceptive or wrong advice to employers and visa applicants.  It is the MIA’s experience that the majority of these people are based off-shore and the extent of their abuse is linked to the lack of regulation of their activities, and the lack of DIAC’s promotion of the use of Registered Migration Agents.
It is the MIA’s view that a simple change to Section 494(d) would allow the Department of Immigration and Citizenship to refuse to deal with such offenders and that the same requirements to register with the MARA should be placed on overseas agents as are placed on Registered Migration Agents in Australia.  While there would need to be some adjustment to the way that the scheme would operate as Australian law could not act extra-territorially, the simple fact that the Department of Immigration and Citizenship would refuse to deal with unregistered agents would soon filter through and reduce the level of abuse.  A more complete description of such a scheme at Attachment C the 2001-02 Review of Statutory Self-Regulation of the Migration Advice Industry. While the MIA is not naive enough to consider that a registration scheme for overseas agents would be a complete panacea, we do think that it would reduce problems just as has since registration arrangements were introduced in Australia.

One of the difficulties that the migration advice profession faces is that the activities of unregistered “middlemen” are often portrayed in the media and elsewhere as abuse by the profession.  Usually the details are not provided to the MARA but when they are, it is frequently the case that unregistered activity is involved.  This tarnishes the reputation of all registered migration agents.  Indeed, the Discussion Paper itself blurs the distinction between unregistered people and registered migration agents.  The section on “agents” makes a number of references to registered agents and the section on “migration agents” contains reference to the High Court case of SZFDE v MIAC yet the person was an unregistered person misrepresenting himself as a solicitor and registered migration agent.

The MIA would also like to correct the record as the Discussion Paper incorrectly states that “the industry relies on self-regulation”. This is not the case – the profession is subject to a statutory scheme where requirements are set out in the Migration Act 1958 and the Migration Agent Regulations.  Any claim that a registered migration agent has breached their obligations, including in regard to charging excessive fees, not keeping their client fully informed or not acting in a professional manner, are properly investigated and sanctions are applied to those who deserve it.

The Migration Agents Registration Authority (MARA) is focused on the need to protect consumers and provides information for consumers about what to expect from their registered migration agent (which registered migration agents are required to give to each of their clients) and information about the average fees charged by registered migration agents for each type of visa.  Consumers generally have a high level of trust in the MARA’s complaints processes although a number have expressed disappointment that the MARA cannot order a refund of fees.  Indeed, the Ombudsman conducted a review of the MARA’s complaint handling process in June 2007 and the conclusions were generally positive.

Suggestions from some stakeholders that the registration requirements deter people who might otherwise assist vulnerable visa holders are undoubtedly correct but the MIA believes that requirements should not be relaxed as to do so would expose vulnerable visa holders to the prospect of receiving ill-conceived and wrong immigration advice.  Vulnerable 457 visa holders who are concerned about exploitation or other abuse by unscrupulous employers are able to access a free service offered by the MIA under which they can receive free advice from a highly reputable and experienced registered migration agent.  This service is advertised in a limited way, both by the MIA and the ACTU but, sadly, the Department of immigration and Citizenship has not yet seen its way clear to advertise this service to incoming 457 visa holders.  

How could the role of migration agents be altered to increase their contribution to the

integrity of the program?

There should be a concerted effort by DIAC to urge the use of registered migration agents.
• Should the prohibition on giving migration advice unless you are a registered

   migration agent be clarified to ensure that other organisations can assist visa holders

   without infringing the current prohibition?

[see above]
• Should migration agents have a schedule of fees and charges for their services?

No, especially as “average fee” information is currently published. A universally applicable schedule of fees is not sensible, given the fact that the complexity of applications can vary widely.
• Should migration agents be prohibited from being employment agents or running a

   business associated with them?

No. Many employment agencies are employing Registered Migration Agents to best advise their clients. This is a positive development that advantages consumers.
• Should specific penalties be introduced for migration agents who fraudulently deceive

   their clients or the Commonwealth?

Yes, and these are in place. Registered Migration Agents who do this should expect to have their registration cancelled by the MARA.
• Should migration agents have obligations to properly inform their client of their rights

   and responsibilities, and be penalised if they breach those obligations?

Yes, this is the current obligation on Registered Migration Agents and needs to be imposed on overseas middlemen.
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